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The colonists kiew and valued
the right ta trial by jury in civil
cases. When the colonial
authorities tried to limit this
right, one cause of revolution
was bormn. With the Revolution-
ary War won and a new Consti-
tution being created, the right to
a jury trial was dehated. These
debates throw light on the right
to a jury in civil cases today.

he seventh amendment o

’ the Linited States Constiturion

preserves the civil jury trial’

That amendment is interpreted based

largcly on commen-law jury-trial prac
tice at the time of s passage.

The civil jury trial was part of the
judicial system in courts of general
junsdiction in each of the colonies ®
A few years before the outbreak of
the Revolutionary War, colonial ad
ministrators had begun circumventing
thee civil jury trial by broadening the
powers of what were called "vice ad-
miralty courts, ™

As early as June b, |7bh, Creorge
Mason wrote to the Commitiee of
Merchants in London asserting that
onc peint of dispute belween the
American coelonies and England had
become the threat o the accepied
practice of trial by jury due 1o asser-
tions of jurisdiction by the vice ad-
miralty courts.* In 1772, a Boston
town meeting passed a resolution
charging that the rght te trial by jury

was jeopardized by the power of Ui |

vice admiralty courts.®

On October 14, 1774, the first
Continental Congress adopted the
declaration of rights. It stated that
“the respective Colonies are entitled io
the commuon law of England, and
mare especially 1o the great and ines-

timable privilege of being tried by
their peers of the vicinage, according
to the course of that law."® Finally,
the Declaration of Independence in
1776 listed among the offensive En-
glish acts that were denounced: “For
depriving us in many cases of the
benefits of Trial by Jury.”

Immediately after war broke out,
all 13 new states restored civil jury tri-
als. Ten guaranteed the right in then
grare constitntions, and three others
recognized it by statute or practice.”
One legal historian has observed that
“the right to trial by jury was proba-
bly the only universally secured right
by the fitst Awerican state consti-
rutions. ="

The Constitutional Debates

When Congress framed the North-
wesl Ordinance in 1787, for govern-
i tennitonies west of e Appala-
chians, it included a specific guaran-
tee of jury trial in civil cases.” Yet the
Constitutional Convention of that
same year in Philadelphia did not
raise the subject until September 12,
five days before the convention was 1o
gljourn. On that date the Commiiles
on Sryle and Arrangement filed i
report, having merely edited the draft
presented by the Committee on Detail
on August 6. The proposed Constitu-
tion comained a version of what even-
tually became article LI, section 2,
clause 3, protecting the right of jury
trial in criminal cases. At that poim
Hugh Williamson, a Morth Carolina
delegate, raised an objection to the
lack of guarantce of civil jury tral:

Mr. Williamson observed 1o the
House that no provision was vel
made for juries in civil cases and
sugpested the necessity of it

Mr, Gorbam. It is not possible o
discriminate equity cases from
those in which juries are proper.

The Representatives of the peaple
may be safely trusted in this mater.

M. Gerry urged the necessity of
Juries w guwrd agst. [sic] corrups
Judees, He propused that the Cong-
mniltee Last appoited shoulkd be di-
tevted o piovide a clause o
securing the trial by Juries.

Col, Mason percaived the dif-
ficulty mentioned by Mr. Gorham,
The jury cascs cannot be specified.
A general principle laid down on
thiz and some other points would
be sulficient. He wiched the plan
had been prefaced with a Bill of
Rights, & would second a Motion
if made for the purpose—I1 would
give great guiet to the people; and
with the aid of the State declara-
tions, a bl raght be prepared n a
few hawirs

Mr Cierry concurred in the idea
& moved for a Commitlee Lo pre-
pare 4 Bill of Rights. Col. Mason
2ded [sic] the motion,

Mr. Sherman was for securing
the rights of the people where rey-
uisite. The Stale Declaations of
Rights are not repeaked by this Con-
stituticn, and being in force are
sufficient—There are many cases
where juries are proper which can-
not be discriminated. The Legisla-
turc may be safcly trusted.

Col. Mason. The Laws of the
U.5. are to be paramount fo State
Bills of Rights,"*

Elbridge Gerry’s motion to have a
Bill of Rights prepared at this late date
must have made the homesick dele
gates swoon, It was defeated, with
Gerry even failing to carry his fellow
delegates from Massachusens.'' Om
September 15, a Saturday, Gerry and
South Carolina delegate Charles
Pinckney jointly moved to add a civ
il jury trial provision te article 101:




Art. 111, sect, 2. parag: 3. My,
Pinckney & Mr. Georry moved 1o
annex to the end. “And o triad by
jury shall be preserved as usual in
aval cuses.”

Mr. Gorham ol Massachusets].
The constitution of Juries is difler-
ent in different States and the tnal
itell is usual v difTereni caves in
differen: States.

BMr. kg o Massachuosetis]
urged the same ohpecTinns

Leenl. Finekney [of South Carg-
lina] aka. He thought such a clause
in the Constitution would be preg-
nant with embarrassments,

The motion was disagreed to nem;
eon, '

When his motion failed, Gerry re-
fused to sign the Constitution. He stat-
od that thc “nghts of the citizens
were . . . rendered insecurc by the gen-
eradl power ol Ui Legblature - . . 1o
establish a rribunal without juries,
which will be a Star-chamber as 10
Civil cases.,™ Edmund Randolph
and George Mason of Virginia also
refused to sign.™

In faet, Mason left the Philadelphia
Convention beloie it adjourimd. Ac-
eording to his hingrapher, ¢ven as he
lett he jotted down on his own drafl
of the Constitution his abjection Lhat
there was no Bill of Rights, including
the right to civil jury trial. "™ Mason
was amung those wii opposed ratifi-
cation of rthe Constitution, or else
wanted rantication conditioned on a
Bill of Rights. He was joined in this
by Patnick Henry. Responding 1o a
specch favoring the Constitution by
Tames Madison, Henry appealed to
the Virginia raficaion convenlion:

To hear gentlemen ol such penetra-
tion make use of such arguments,
to persuzade us Lo part wilh that 1rial
by jury, is very astanshing We are
told that we are tn part with that
tnal by gury whisch o ancestors se-
ired thejr Hves and peopetTy with,
and we are to build castks in the
air, and substine visionary modes
of decision for that noble palladi-
um, [ hope we shall never be in-
duced. by such arquments, to part
with that excellent nude of bial,
™o appeal can now be made as 1o
Facl its commmon-law suits. The un-
animous verdiet of rwelve impartial
meen cannol be reversed, 't

Governor Handolph, on the ather
hand, ended up supporting the Con-
stitution during the Virginin ratifica
tion comvention even though he had
refused 10 sign i in Pliladelphia. His
speech on the ¢lvil jury trial was rvpi-
cal of his lukewarm pasition:

The trial by jury in cnimingl cases
i sectired: in civil cases i 15 nod s
expressly secured as 1 shoull wish
it but o does nod Boblow 1hear con-
gress has the powees nf Laking sy
ths privikege which is secisd by the
cosrsrar g o each state, and oot
prven awady by this Constitudlen, |
have i fear on ks sulect. Con-
gress must regulane it w0 #s 10 il
cvery siane. 1 will rish ooy prope Ly
on the cerainty vhiad theey will gsi-
Tuite nhee vl Ly juit v i suh nan-
mer as shall acoenodate 1he
catnbepictices of the imhabitans in
evary slate, The difficuliy of ascer-
taining this avcommodation wus
the pringipal causs of ity ot being
provided far. L will be the interest
of the individuak composing Con
gress to put it o this comenient
fonrng. ”

A mation by Patrick Henry to re-
fer amerdments (o other states for ac-
ceprance before ratificadon lost by
only eight votes Instead the conwven-
tion meraly recommended a seres of
amendments, which included “that,
in conirpversies respecling property,
and in suits between man and man,
the ancient orial by iy i ong of the
greatest securities (o rhe righrs of rhe
people, and [ought] to remain sacred
and inviolable ™"

A similar amendment was voled in
MNew Yark as a condition for ratifica-
tion, bul this was madke o e -
mendarion a few days later."* Rhode
Island similarly recommended 8 Virs
ginia-style amendment.

ln Worth Carolina the civil jury tri-
al forces prevailed; thal eonvention
urigidly »oted not to ratify the Con-
stirntion without a Bill of Rights.™
Among those pro-jury forees was
James M'Lowall, whose attack con-
tained the presumption that jurisdic-
tion given (o the Supreme Court to
devide ssues of both law and fact
would require cilizens of Mo lh Cane-
lina to go 1o the seal of government
{at that time Philadelphia) for some
trials:

Mr. Chairman. the obiections ta
this part of e Constitutivn Lbave

not been answered o my salslac-
lion vel, We hiow tlal the tial by
a jury of the vicinage is one of the
gicalesl securities for propeny, IF
causcy are to be decided at such a
great distance, the poor will be ap-
pressed; in land affairs, particular-
Iy, the wealthy suiter will presail,
A poor man, wha has o just claim
on & piece of land, has not sub-
stance ta stand it. Can it be sup-
posed 1hat any man, of common
circumstances, can etand the ex-
pense and trovble of going from
Cieprgia to Phulsdelphnd, there (o
harce @ sant trisd? A cam i e jisr-
Ly chetermrurieet wit howt fhae hemefir of
a tmal by qoryt These are things
which have justly alarmed the peo-
ph= What made The people revolt
from Careat Britaln? The mrial by
Jury, that great safeguard of Hber-
Iv, wis [2ken away, and a stamp
duty was lakd upon et This
alarmed rhem, and bed thetn (v Fear
thal presier uppressions wuuld ke
lace, We ke nesisied. N invelved
us it wury, and caused us 1o relin:
st @ povenmmen which made ws
happy in everything else. The war
was very bloody, but we pol our in-
dependence, Wi are now giving
away our dear-brought rights, We
ought 10 gonsader what we are
about to do before we determine, ™

Although the Canstitiition  was
ratitied ever (he objections of forod
who wanted to condition ratificalion
on a Bill of Rights that included the
vivil jun v irial, it was understood and
assumed thui armendients including
thar right wonkl be quickly approved.
Support came from all quarters Tho-
s Jeflerson, an ambassador during
much of the ratification precess,
wrote home that he favorcd “a 1rial
by jumry i oall wases deternunable by
rhe laws of the fand. " Lo i speech
te Lhe first Congress, James Madison
noted:

I believe 1he greal mass of the pee

ple who opposed il |ratification of
1he Consptution] dislike 11 because
it did ot vontain effectual prosvi

sions ngainst the encreachment un
particular rights and those safe-
guards which they have been keng
aecustomed 10 have interposed be-
tween Lhem atid the nuagisirate whio
exercises the saveretgn power.**

Madison and ohers proposed the
Bill of Rights, which promptly cleared
Congress on September 29, 1789,
The preamble of the sot of Congress




passing the 10 amendments notes:

The Conventions of a number of
the states having at the time of ther
adopting the Constitution expressid
a desire, in order b0 prevent Miscon-
struction or abuse of its powers,
that further daclaratory and restric-
tive clanses should he added: And
as extending the ground of public
vonfidence in the government will
het insure the beneficemt erwds of s
Institution, ™

The Bill of Rights, including the
seventh amendment, hecame effective
when Virginia became the last neces-
sary state to ratify on December 15,

1791,

Interpretation of
the Seventh Amendment

Becanse of rhe term “preserved” in
the seventh amendment, the Supreme
Court ruled in 1935 that it must be in-
terpreted according to the common
law at the time of its adoption in
179177 On the other hand, the Court
ruled in 1970 that “the Seventh
Amendment question depends an the
nature of the issue to be tried rather
than the character of the overall ac-
tion."* In that case, Ross v. Bern-
hard, the Supreme Court ruled that a
jury trial was reguired [or & share-
holder's derivative action in federal
courts. The Ross opinion contained
the following footnote:

As our cuses indivate, the “legal™
nature of an ssue is determined by
comsidering, [irst, the pre-merger
custoum with reference to such ques-
(ions, second, the remedy sought;
and third, the practical abilities and
limitations of jurics. Of thesc fnc

tors, the first, requiring extensive
and possibly abstruse historical in

quiry, i obviously the most diffi-
cult to apply.®

Considering the liberal values rep-
resented by the seventh amendment,
it is notable that onc of its professed
champions on the current Supreme
Cour has been the Chicl Justive, Wil-
liam Rehneuist.

In Hark Lane Hosiery Co_, fne. v.
Shore,* Justice Rehnquist dissented
from a holding that use of offensive
collateral estoppel to prevent a jury
retrial of issues decided by a Securi-
ties and Fxchange Commission order
did not violate the seventh amend-
ment. Quoting {from Justice Kehn-
quist's dissent:

The founders of our Nation consid-
ered the right of trial by jury in civil
casgs an important bubswark against
tyranny and corruption, a safe
guard too precious to be left to the
whim of the sovereign, or, it might
be added, ro that of the judicary,
Those who passionately advocued
the right to & civil jury trial did not
do so because they considered the
jury a lamiliar procedural deviee
that should be continued; the con-
cerns far the institution of a jury
tnial that led to passage of the Dec-
aratinn of Tndependence and to the
Seventh Amendment were not and-
mated by a betlel that use of juries
would lead 1o more efficient judi-
clal administration. Triad by a jury
of laymen rather than by the sover-
eien’s julpes was mpoctanl o Qe
Tounders because juries Jepresent
the layman’s common sense, the
“passional chements in our nature,”
and thus keep the administration of
law in accord with the wishes and
feclings of the community, '

Justive Reluwguist, in making these
observations, was repeating senni-
ments that were pressed carlier by
Oliver Wendell Holmes.** Elsewhere
in his dissent, Rehnguist pointed out
that preserving the right to a civil jury
Uil with veference o 1791 actls as a
huffer against invasion ef that right
by the judiciary.

The persuasive reason is that the
Seventh Amendmen: reguires that
a party’s right to jury trial which ex-
isted at common law be “pre-
served” from incursions by the gow.
ernment or the judiciary. Whether
thie C'ourt believes that use of 3 jury
trial in o partcular PsAnce is neves-
sAry, or fair or repetilive is simply
ierelevant . If thar view is “rigid,"” it
is the Constitmtion which com-
mands that nigidity. To hold other-
wise is to rewrite the Seventh
Amendmenm so that a party s
guaranteed a jury rial in civil cises
unless this Court thinks that a jury
irial would be inappropriate,™

There was a wide divergence in the
civil jury trial practice among the
srares in 1791 Which state's com-
mon law was (o apply 1o the seventh
amendment? In one of the earhiest
cases on record invelving the seventh
amendment, Justice Story resolved
the problem by referring solely to
English practice:

Bevond all question, the commaon

law here alluded to is not the com-
mon law of any mdividual state (for
it probably differs in all), but it s
the commaon law of England, the
grand reservoir of all our jur-
isprudence. Il cannol be necessary
for me 1o expound the gronnds of
thic apinion, heeause they must he
ohvioue 10 avery person asquaint-
ed with the history of the law.*

What was se obvious 1w Justice
Srory has not been as ohvious ro later
courts, In Cedgrove v, Battin,* for
example, the Supreme Court majori-
ty separated the “substance” of the
seventh amendment from “proce-
dure” in order to determine that it was
eonstitutionally permissible 1o allow
six-person civil juries. The Colgrove
decision was reached after an analy-
si5 that concluded that there was “no
discerniblc difference between the
results reached by the two different-
sized juries.”*" In Gulfoway v. Unit-
o Seares, the Supreme Court held
that the directed-verdict procedure
does not violate the seventh amend-

ment, explaining:

I'he Amendment did not bind the
federal couris to the exact proge.
dural incidenis or details of jury -
al aceardhing to the common law m
1791, ary more than it tied them to
the common-law system of plead-
ing or the specific rules of evidence
then prevailing. Nor were “the rules
of the common law™ then preva-
lent, including these relating wo the
procedure by which the judge regu-
Jatend e jurys role om guestions of
fact, crystalised in a lived amd in-
mutable svstem . . . . The mme
logical conclusion, we think, and
the one which both history and the
previous decisions here support, is
that the amendment was designed
1o preserve the basic institution of
jury trial in only its most fun-
damental elements, not the great
mass of procedural forms and de

tails, varying even then so wide-
Iy among common-law jurisdie-
tions, **

The right of trial by jury in eivil
eases will undoubtedly continue o be
interpreted in historical context. The
history of the seventh amendment
shows it to be a valued liberty, [t was
originally intended, as it still functions
today, that the justice system depend
upon the common sense of laypersons
to safeguard the righis of all our

-

cihizens.
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ing of the Seventh Amendment, resort must
be had 1o the appropriate rules of the com.
mon law ¢stablished at the time of the adop-
tion of that constitutional provision in
17917). Sec also Ross v, Bernhard, 90 5. Cu.
731, 735 (1970); N.L.R.B. +. Jones &
Laughlin Steel Corp., 57 5. (1. 615, A29
(1937); Ballitnore & Carvlina, Inc. v. Red-
man, £5 5, Cr. 890, 891 (1935); Patton v.
United States, 50 S. Ci. 253, 254 (1930);
Thompson v. Utah, 18 5. (1. 620, 422
(1898).

™ Rus, 90 S. Ci1. 733, 735.

N oat 738, n.10.

99 5. Cr. (45 (1979),

995, Cr. at 645, 657-58 (Rehnquist, J., dis-
genting).

H M. (citing O. HOLMES, COLLECTED
LEGAL PAPERS 237 (1920))

799 5. L1 643, 6bl) (Hehnquise, 1, dis-

senling).

See generally Wollvam, The Consiitution.

af History of the Seventh Amendment, 57

MINN. L. REV. 639 (1973); Henderson,

The Backeround of the Neventh Amend-

mieat, 80 HARV. L. REV, 289 (1966). This

diversity of jury trial practice among the
states was the reason for the defeat of Ger
ry's mouon 1o include the protection in the
vriginal Constituion,

" United States v. Wonson, 28 F, Cas. 745,
750 (C.C.D. Mass. 1812) (no. 16,750).
#0315 Cr, 2448 (1973) (interpreting 28 U.S.C.
§ 2072 and Montana District Court local
Rule 13idi 1) to allow six-person avil juries.)
See also Willians v, Florida, 90 S, Cr. 1893
( 1970)allowing some six-member criminal
juries). The Colgrove decision overturned a
line of decisions that had held that "1nal by
jury™ meant “a trial by a jury of 12.” Cap-
ital Traction Co. v. Hof, 19 S. Ct. 580
(1899); Maxwell v. Dow, 20 S. Ct. 448
{1900),

¥ 93 5, CI. 2448, 1453.

* 63 5. Cr. 1077, 1087-88 (1902).
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