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Transportation

Preparing the Utility
Vehicle Rollover Case

R. Ben Hogan, ITI, and James R. Pratt, 111

ick Mannell was driving
lus 1973 Volkswagen (VW)
Thing converrible on a mwar-
row road in Hoover, Ala-
bama, on March 18, 1989, He was talk-
ing to his two passengers, his sister
Susan and her boyfriend, Bryan Madonia.
The Thing, a Jeep-type velucle without
a roll bar, had been manufacrured in
Mexico and imported by VW during the
early 1970s. Tt had a high center of grav-
ity and a nammow track width (the dis-
rance side o side between tires),

An animal ran in front of the Thing,
Nick made a sudden mancuver ta dodpe
it, and the vehicle skidded sideways. In-
stead of coming to a safe stop, it rolled
over, spilling the thice occupants and
killing Bryan and Susan, Nick was thruwn
clear and escaped serions injury. The
subsequent utlity vehacle rollover case
against VW resulted in a jury verdict for
the Marinelli and Madomia parcnts. !
Wick was 2 witness but mot a party.

Cases alleging lack of crashworthy de-
sign have traditionally focused on miss-
ing or poorly designed roll bars or in-
adeguale passenger restrints or door
latches. This arricle discusses how the
istability defect can e incorporared
into a “lack of crashworthiness'” rtheme

Crashworthiness

In 1968, the Eighi Circuir adopred
what has become known as the cash-
worthiness doctrine in Laren v, Cenernl
Motors Corp.* The doctrine imposed on

K. Ren Hogan, 111, and James R. Pz,
111, are members of the firm of Hgpen, Smitls,
Alepangh, Samples & Pratt in Birming-
bvee, A lnbama.

manutacrurers a reasonable duty of care
o chesign vehicles to minimize the etfect
of collisions. The doctnine lay relatively
dormant unl the Pinto gas rank cases
of the early 197(0s, when it began gain-
ing wider acceprance.
ve crashworthiness doctrine has now

been recognized in automobile design
cases in st states.? Ie has been applied
to other vehicles, including airplancs,
motorcycles, and snowmaobiles.* Crash-
worthiness has also been applied in utl-
ity vehicle cases that center on the lack
of adeguate roof structure, roll bar, or
ather components designed to preserve
structural integrity during a rollover.

The doctrine has not been applied in
utility vehicle rollover cases to alleganions
ol nstability defects or claims of roll-
over-propensity problems, The theme
of these cases is that when a vehicle’s de-
sign, suspension system, and tires cause
it to overturn rather than skid to a safe
stop on a flat surface during foreseeable
emergency driving, the vehicle is dynam-
ically unstable

L Valksuwgen of Ameerica, Inc. v, Mari-
nelli @ Madonsa, Volkswagen argued
that the crashworthiness doctnne did
not apply in this vase because the inju-
ries were cansed by the rollover and the
rollover was the initial event. Cragh-
worthiness involves a “second collision™
berween the occupant and the interior
of the velude.®

The Supreme Court of Alabama dis-
posed of this argument as having ““no
basis in logic or fact.”” The court com-
parcd Marinelli to Genem! Motors ».
Edwwrsls* thie Clicverte fucl-fed fire casc
thar established the crashworthiness doc-
trine in Alabama

In Edwards, the plainifls argued tha
a spgcdmﬂ driver cansed a collision
when he rear-ended the plaintifs” vehi-
cle, bur thar the collision did not cause
the deaths of the plaintiffs’ children. In-
sread, the dearhs were caused by General
Maotors’s failure to design a fucl system
that would not crupt in fire in a foresee-
able rear-end collision.

In Marinelli, the driver’s reaction to
an animal dartirg i frone of his vehicle
also cansed an ““accident”” —the vehicle
skadding sideways to its path of rravel
But as in Edwands, the planuffs clamed
thar this would not have resulted in any
deaths if the vehicle had been properly
designed. The insmability defecn made it
overturn rather than skid o a stop

The court noted, **Both cases focus
on the capacity of the automaobile wo
respond to a foresceable hazardous str-
uarion without causing or enluang g
iniur}-_"'-‘ Thus, wpanring the dnver’s
steering and braking decisions from the
vehicle's emengeney performance enabled
us to apply the crashworthiness theory.

ing for Trial

Work wath jury focus and mock trial
groups has revealed tips for presenting
vehicle rollover cases effecrively. Many
of these also apply 1w products liability
cases in general.

o The avder of presemtation is important
Maost jurcrs blame an auto collision on
the driver. Before hearing the parties’
arguments, a focus group that is asked
to list 10 reasons why a rollover mighn
occur will typically hist reasons relared
to driver mistakes. Only after vehicle de-
fccrs have been explained will percep
rions change
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witness Dr. Michael Kaplan of Denver
adjusted the HYOSM program used by
VW expert to drop the center of grav
ity of the Volkswagen Thing and creare
a smabiliry rario of 1.2, (The stahility ra-
tio can be obtained by dividing a vehi-
cle’s track width by rwice the height of
the center of gravity, which can be rep-
rescnted by the eguation SR=T/2H.)

The simulation then showed the VW
skidding to a stop rather than rurning
over. The jurors watched this happen on
'-:dunt.l}'n:: and could sce that the roll-
over could have been avonded witl 4 sal
vehicle design

The Supreme Court of Alabama, in
the athrming opinion, commented,

The plaintiffs presented a strong case
thar the Jr\i}',ll of the vehicle caused
the rollover in this case. The jury saw
two “highway vehicle object samula-
uens' (HVOSM) computer simula-
nons of the acadent. The fimst, offered
b "r'l-liq.-.--.-;_!,_-u:n'-. expert, Ray McHenry,
replicated the acadent based on the
dimensaons of the Yalk: WREEN Thing
and on measurements taken from the
acoident scene, The second HVOSM
simailation was offercd 'rh.ml.'.Fh rebut-
tal testimony of Dr. Michael Kaplan,
an expert testfying for the plannffs
This simulation showed that the roll-
over would not have ocourred it the
vehacle had had & stability ratio of 1,2,

that matwe could have been obramed
by lowenng the center of gravity of
the vehicle one inch.*

* Smricrical evidence has an impovian}
mir. Mock tnal work has shown thar
jurors want to know i this product has
caused other injuries and of there is a
similar product that is safer. Ofien injury
sranisncs can answer borh questinns

In Masmnelle, Dr. Leon Robertson pre-
sented dara trom the Fatal Acadent Re
porting System (FARS), established by
the federal governmecnt 11 1975, wo shiow
that any urility vehicle with a stahiliry
rario of less than 1.2 had a significantly
higher rollover death rate,'®

Robertson contrasted rhe stability rario
and rollover death rares of the YW Thing
e thar of the Jeep Cherokee, a safer ve
hicle He concluded that many rolloves
deaths in the Thing were directly relared
to its defectively low stability ratio.

The Supreme Court of Alaban al-
[unneed the tral court™s decision o allow
Roshermanns tesrimom

One of the promary ssucs befoie the
jury was whether an automobade man-
uhacturer can predict the propensin
of a vehicle to roll over, based upon
the relanonship bopacen its track width
and the haight of its conrer of gravin

D, Robertson's testimony conrered on
lity rato of the Volkswagon

the stabi

Thing,
wizes Dy, Robertson's restimony as un
reliable, the P|.1.l.:'n'|_*in. offercd numer

i .-’;|1'rmuF;]'. Volkswapen ot

ous scientific articles and mwemment
studies l.|1|||.r|1|31 the game methodol

oy or a sumalar one and the same dats
o data ssmidar vo those utilized by Dy

Rawherrenn Wee conclude that the
trial coanrr did nor err in alk maing this
testimany, hecause rhe evidence pr

sented by the plannffs indicates ir was
sufficicnrly reliable. '

o Bismechanical evaluwacion may be ne
EXry o prove causation. The expert who
reconstructs the acadent has a dhfferent
task trom the expert who determines
occupant kinematics (the movement ol
the occupants within the vehicle and in
jury cansarion). Alrhough these o as
pects of the case are independent o a
degree, a biomechanical engincer may
help confirm the acaident reconstruction
by cxplaining how the plainaf™s injurnics
occurmed

In rollover propensity cases, defen
dants rvpacally reconstruct the accident
in such a way thar the vehicle “trips,”
instead of addressing 1l stability of the
vehicle. Even stable vehicles can be
11'i'|}P|.‘|.i into rollover—for ;_-un'.l\h_-, when
they stnke a curb. Often the defense re

construction shows the vehicke |1=|]|||'|%[
in a different manner than the plainails
reconstruction does
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In Marinelli, VWS reconstmicrionist
had the vehicle travel off the paved sure-
face, Then as it returned to the road,
VW's cxpert saud, it tripped on the edge
of the moadway and olled wward the
driver's side. (hur reconSTrICTIONIST resri-
fied that the vehicle had rolled warh 1es
passenger side leading. This diflerence
was important because if the plaintiffs’
rccunstiuciion was correct, YW could
not explain why the vehicle rolled. VW
conbed not justify a low-speed mll on a
relanvely dry, tar surface.

Since this 1ssue was so IMportant, we
asked our blomechanical enganeer to de-
rermine whether the victims woubd have
sustained their faral injuries if the vehicle
had rolled the way Volkswagen proposed.
He demonstrated that the injury pat-
tcrns and the locanions of the vicnma’
Bulies were ot possible under Volks-

wagen's scenanio. This rerumed the orial's

fincus to the vehicle's propensity to roll

Our expenence sugpests that plunnfts
should consider using a biomechanical
engincer not only to prove iInjury causa-
ton bur also m confirm the acadent
reconstruction

The Theme

Crashworthiness law focuses on what
defe vreated dhe imjrry—oot on what
cansedd the **accident "2 Our rrial cric
i Marrnelly was to focus on the defects
that caused the rwo deaths. Our case
theme was that instability defects had
e fureecalble cineigeimy mancuvers
inry a rollover. Tn much the same way,
a defectively designed gasoline tank
might turn a foreseeable rear-end colli-
sion from a fender-bender into a fiery

death :;:E
nse arromney in any rollover
case w:l‘: typically concentrare on driver

mistakes, sccond-guessing the driver’s
instinctive reactions to the emengency
situation. But af planuif’s computer
simulation evidence demonstrates that
the mancuver would not have resulved
in a rollover if the vehicle had a siable
design. none of the dever's alleged mis-
takes matters.

The Supreme Court of Alabama in
Marinelli accepred our analogy to the
gas-tank case aind rejeced VW's digu-
ment thar rolliwer cases should be trear-
ed differently.

It is clear thar the strength ot the
computer simulanion proof enabled the
jury w find, and the Supreme Court
nf Alabama ro affirm, char dover crmor
eould be separated out fram vehicle mll-
over. Any plunuft’s counsel handling a
rollover case should strongly consider
investing tecessary time and funds to
obwain dam on vehicle dimension and
performance throngh discovery. Counsel
should then retauin knowledgeable ex-
perts who can inpur that dam into a
computer simulation program o graph-

watlly depact for the jurors how the ve-
hicle rollower occurred.
The theme of the trial of the Marmells

case was that because the vehicle in-
valved was too top-heavy to skid to a
sallc stop, the driver’s foresecable emer-
gency maneuver led 1o a rollover thar
could otherwise have heen avoided

Simlar cases are more hikely to succeed
in conjunction with effective computer
amulation chnology that enables coun-
sel w use a crashworthiness theme w
fisll achvanrage

Motes
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